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. Regulation History and Notes

The regulations at 310 CMR 7.70, the Massachu€&sBudget Trading Program, implement the Regional
Greenhouse Gas Initiative (RGGI) in the CommonweaRGGI is a cap and trade program that limits the
carbon dioxide (Cg) emissions from fossil fuel fired electricity geatng units in the Commonwealth, and the
RGGI region, that are greater than 25 megawatte ré&gulations also require applicable fossil fured
electricity generating units to account for thedemissions and purchase one RGGhL@{@bwance for each
ton of CQ emitted at the facility. Each of the RGGI papiiing stateshas similar regulations to implement
the RGGI program in those states.

The Massachusetts Department of Environmental &tote(MassDEP) recently proposed amendments to 310
CMR 7.70 - The Massachusetts £®udget Trading Program. The proposed amendmer&$d CMR 7.70
implement the program changes contained in the RG@ated Model Rufeand the RGGI 2012 Program
Review Recommendations Summarifthe changes contained in the RGGI Updated Modé Rere agreed

to by the nine RGGI participating states after mprehensive two-year program review. Those changes
strengthen the RGGI program, make it more effecawel realign the regional cap with current emissio

levels, which are significantly lower than the @t regional cap.

The amendments to the regulation include:

* Areduction in the regional Cudget (the RGGI cap) for the years 2014 thro@02

* Adjustments to the RGGI cap in the years 2014 thind2020 to account for the existing bank of
allowances held by private parties,

* The establishment of a Cost Containment Reserv&j@&mitigate price spikes, should they occur, by
providing a limited quantity of allowances in afilol to the cap if established price thresholds are
exceeded,

» Updates to the RGGI offsets program, includinga fegestry protocol,

» The creation of interim control periods, which regwa partial compliance demonstration in the st
years of each three year control period, and

* Numerous administrative updates, including updeteall documents incorporated by reference.

The amendments discussed in this document wer@geddor public hearing and comment in June 20h8. T
proposal is described in a Technical Support Documich is available on MassDEP’s web site at:
http://www.mass.gov/eea/docs/dep/service/requlatmpposed/770tsd13.pdf

[1. Public Comment Process

MassDEP held one public hearing and solicited anal written comments on the proposed amendmetite to
310 CMR 7.70 regulations in accordance with MGL @ka30A. On June 28, 2013, MassDEP published in
two newspapers, the Boston Globe and the SprimgRelpublican, notice of the public hearings andipub
comment period on the proposed regulations and dments, and notified interested parties via eleatraail
on July 1, 2013. The public hearing notice wadlipbbd in the Massachusetts Register on July 18320 he
public hearing was held at MassDEP’s Boston officeMonday, July 29, 2013. The public comment krio
closed on August 8, 2013.

! Connecticut, Delaware, Maine, Maryland, Massacttsissew Hampshire, New York, Rhode Island, andnvanrt
2 http://rggi.org/docs/ProgramReview/_FinalProgramBewlaterials/Model Rule FINAL.pdf
3 http://rggi.org/docs/ProgramReview/_FinalProgramiBewlaterials/Recommendations_Summary.pdf
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I[11. Summary of Comments and Responses

This document summarizes and responds to releeaminents that were received during the public comimen
period. MassDEP appreciates the input from thdse participated at the public hearing and submittatten
comments. A full list of commenters is listedta &nd of this document.

A. Climate Change I mpacts

Comment: Climate Change may increase the likelihood objigid-level] ozone formation and make it harder
to reduce through conventional measures such asirgdsmokestack and tailpipe emissions. This will
increase the challenge to meeting future natiomddi@nt air quality standards for ozone. (Americamd.
Association)

Response: MassDEP agrees.

Comment: RGGI is a significant and concrete action towanshisating climate change in our region. Further,
the benefits of reducing co-pollutants that contigto smog and acidic particle pollution are digant.
(Appalachian Mountain Club)

Response: MassDEP agrees.

Comment: The adjustments to RGGI would align it with Madsaasetts’ goal of an 80% reduction in
greenhouse gas emissions by 2050. Further, artiageszp is likely to benefit the RGGI states ireting
future New Source Performance Standards (NSP®xisting GHG sources under federal Clean Air Act
requirements. (Appalachian Mountain Club)

Response: MassDEP agrees that the RGGI amendments furthesdthusetts’ climate goals and the ability to
meet future NSPS standards for existing sources.

B. Leve of the Cap, Rate and Schedule of Decline

Comment: Many of the Commenters support the proposed amentinto 310 CMR 7.70. (American Lung
Association, Appalachian Mountain Club, Conservatiaw Foundation (CLF), Environment Massachusetts,
E2 New England, Environment Northeast (ENE), mbent850 individual residents of the Commonwealéh vi
email, 782 individuals via Environment Massachsspétition, Northeast Energy Efficiency PartnggshNew
England Clean Energy Council, and Harvard Univeg)sit

Response: MassDEP appreciates these comments and is fingliae amendments as proposed.
Comment: The new regional cap of 91 million tons, set farthhe Model Rule, enhances the efficacy of
RGGI and will enable the program to deliver meafuhgeductions in greenhouse gas emissions in an
economically beneficial manner. (CLF)

Response: MassDEP agrees.

Comment: Implementing the proposed reduction in the RG@Itca91 million tons will strengthen RGGI's
reputation as a model climate policy immediatehd &evisiting the cap reduction in 2016 will assist

Massachusetts and other states in achieving lang€enission reduction targets. (ENE)

Response: MassDEP agrees.

Page 4 12/6/2013 Final



Comment: One Commenter suggested RGGI should include allassic reduction in the cap than proposed.
This commenter stated that @@missions from regulated units during the last years have been unusually
low because of the economic recession, which daethbdamand for power, and because the price ofalatur
gas has been very low, which has lead to signifisauitching from coal to gas generation. (NRG)

Response: As part of the 2012 program review, MassDEP usedtiét-sector models to evaluate several
different regional emissions caps. In order to emsurobust assessment, for key variables, MassiDBERzed
economic growth and fuel prices, included projedifrom respected sources such as the US Energy
Information Administration, and published assumpsidor stakeholder review during the modeling pssce
and conducted sensitivity analyses across sevigi@laht scenarios. MassDEP used this informatmimtorm
the selection of the cap level. Therefore, MassBEd®nfident that the proposed cap appropriatetpaits for
key variables, such as fuel prices and economiwtir,cand is finalizing the cap as proposed. MassD&Rs
that the addition of a cost containment reserveiges additional protection against allowance pviagability,
and that the level of the cap will be consideregimguring a comprehensive program review no [dian
2016.

Comment: Four different commenters noted that in the progasgulations, the annual allowance budget is
calculated by subtracting 2.5% from the prior ye@ap, rather than subtracting 2.5% of the basgbae's

cap. The commenters point out that this is a depafrom the initial RGGI program and leads to éew
reductions in emissions over time. By 2050, annedlictions of 2.5% from the prior year yield atot
reduction of 59%, compared with a 90% reductionmdenually reducing by 2.5%of baseline year emissio
All four commenters suggest revisiting the reduttialculation methodology as part of the 2016 RGGI
Program Review to better align with the Commonwesliong-term greenhouse gas emission reductiofsgoa
(ENE, CLF, New England Clean Energy Council, and\&2v England)

One of these commenters also noted the “plateawhtiie RGGI cap in 2020 and suggested addressiag t
issue as part of the 2016 RGGI Program Review. JCLF

Response: The RGGI Agency Heads have committed to conducbimggorogram evaluations to continually
improve RGGI and more specifically to commence cahensive program review no later than 2016 to
consider program successes, impacts, potentidiawaiai reductions to the cap post-2020, and othegriam
design elements (see the docunR@GI 2012 Program Review: Summary of Recommendations

to Accompany Model Rule Amendments) at:

http://rggi.org/docs/ProgramReview/ FinalProgramiBewaterials/Recommendations_Summary.pdf

As part of the 2016 program review, the participgistates will evaluate the RGGI cap reduction aaik
schedule, including consideration of statutory gdions for GHG reductions by the participatingesa

C. Program Design
Comment: RGGI, by design, operates as a tax on fossil geoes. (NRG)

Response: MassDERlisagrees. Under RGGI, the environmental regudaget the environmental goal of the
program (the cap level) and the market determinestiowance price ($/ton).

Comment: The state’s program should enhance the abilith@felectric generation sector to invest in low
carbon supply side solutions — instead of simptuneng the generation sector to pay for anothetwsés
deployment of energy efficiency programs throughnaneasing tax burden. (NRG)

Response: By establishing a cost associated with the eonssof carbon dioxide (Cpby electric generating
units, the RGGI program is creating an incentivepimducing electricity by no or low carbon genergt
resources. This is true because in a competitasket where the marginal unit is likely a fossiltuall
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electricity generated (including that generateddsy and no-carbon units) will be compensated atea which
includes consideration of the carbon cost of thegmal unit.

Comment: RGGlI is flawed by its regional nature. Only admi national, and ultimately an international,
regulatory framework can effectively address clengttange. Lowering the cap runs headlong intojarma
design flaw inherent in any regional program: tecation of generation (and associated emissib@® g and
criteria pollutants) from the RGGI States into fganon-RGGI states. (NRG)

Response: MassDEP agrees that a broad national/interndtregalatory framework will be the best
framework to addresses climate change. In recognif that fact, the Commonwealth, along with otR&GI
participating states, is engaging with the Unitéat€&s Environmental Protection Agency as it endesatm
develop national greenhouse gas emission guiddiimesisting and modified electric generating sninder
section 111 (d) of the Clean Air Act (CAA) and esiis limitations for new electric generating uniteder
section 111 (b) of the CAA.

In the meantime the RGGI Patrticipating States ltawvemitted to address the potential for the relocatif
generation from the RGGI states into nearby non-R&&es that the commenter references (see Pliensip
Emissions Leakage in the documB&@&GI 2012 Program Review: Summary of Recommendations

to Accompany Model Rule Amendments at:

http://rggi.org/docs/ProgramReview/ _FinalProgramiBeaterials/Recommendations_Summary)pdf

Comment: Because RGGI affects only units that serve artretédg generator with a nameplate capacity equal
to or greater than 25 MW, RGGI advantages smaitigsuwhich generate significantly higher €and criteria
pollutant emissions on a Ib/MW basis. (NRG)

Response: As part of the original RGGI program developméiné participating states evaluated applicability
thresholds lower than the 25 MW threshold. Aftensidering options on the applicability thresholeh states
agreed on the 25 MW level. The states determinadmore than 98 percent of the in-region carboride
emissions from the electric generating sector woeldovered at this applicability threshold. Ttetes further
recognized that the number of facilities coveredarrthe program increased dramatically with lower
applicability thresholds, adding significant regolg burden and costs to the state agencies implengethe
program and to the regulated community, particylanhall businesses.

In addition, MassDEP notes that the participatitages, since the launch of the program, have mauto
relative changes in emissions associated withreéggtgeneration from units subject to RGGI versuzall
fossil fuel-fired electric generators in the RG@&gion that are not subject to RGGI. The monitorespults do
not show an increase of annual £gnissions from small fossil fuel-fired electricngeators in the RGGI
region that are not subject to state Bndget Trading Program regulations in the firseéhyears of the
program, 2009 through 2011.

The patrticipating states have released an annpaitreummarizing the above referenced monitorirfigresf

and results. The link to the third (and most réciena series of annual monitoring reports reflegtactual data
through 2011 can be found at:

http://rggi.org/docs/Documents/Elec_monitoring_mp»011 13 06_27.pdf

The patrticipating states have committed to contioumonitor relative changes in emissions assatiwaith
electricity generation from units subject to RG@fsus small fossil fuel-fired electric generatorshe RGGI
region that are not subject to RGGI.

Comment: RGGI should create programs that encourage prigaéstment in low- and no-carbon generation
particularly through financing incentives for regilag coal plants with cost effective combinatiofsemewable
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energy and efficient natural gas plants, enhaneréwable portfolio standards, and provisions taegclean
and resilient distributed energy resources. (NRG)

Response: The Commonwealth and the participating statesnapéementing numerous policy measures within
the electric generating sector to affect the tteorsito low- and no-carbon generating sources ohiokgt
renewable portfolio standards, long term contrémt&lectricity purchases from low- and no-carboarses,

and various programs that provide technical andgs#dssistance to project developers.

D. Economic I mpacts

Comment: The proposed amendments will support economitedheficial investments in energy efficiency
for Massachusetts residents and businesses. @ésttEnergy Efficiency Partnerships)

Response: MassDEP agrees.

Comment: RGGI has been economically beneficial for Massaetisisind the RGGI states as a whole. RGGI
has produced actual, measurable results, not origrims of promoting reductions in greenhouse gasstons,
but in economic benefits to the participating statéCLF)

Response: MassDEP agrees.

Comment: Massachusetts has realized significant benebts RGGI to-date, and the state will realize far
greater benefits by implementing recently agreéormes and continuing to invest program revenuesniergy
efficiency. (ENE)

Response: MassDEP agrees.

E. Cost Containment Reserve

Comment: One commenter suggestieavering the trigger for the cost containment resdo further guard
against leakage driven by high allowance pric&RG)

Response: MassDEP believes the cost containment reserveoaeged is the appropriate size (quantity of
allowances available) and the price triggers aratstne appropriate levels to provide a balance of
environmental goals and cost containment. Therske electric system and macroeconomic modeling
conducted by the participating states supportsetpesicy decisions. MassDEP is finalizing the adraents as
proposed.

F. Legal Issues

Comment: RGGI may attract litigation from those materialigadvantaged by the program’s design flaws and
private investment will be limited and made morstlyoby the legal uncertainties and risks creatgthb

RGGI framework. Therefore, the RGGI program needsraplete overhaul. The legal concerns come fram th
fact that RGGI arguably imposes an unconstitutidealby requiring each covered fossil fuel-firedtsimn the
state to purchase allowances equal to tons ofédted from each plant in a given year. Thisrgably a tax

not a fee, under Massachusetts law. The Massath@@@tstitution grants only the legislature the potw

levy taxes. Although the statute lays out how theenues from the sale of RGGI allowances may be, ilse

does not constrain the prices of allowances. €pslature, in delegating its authority to tax ta3dDEP and
DOER, also may have violated Massachusetts lawl@ndonstitutional separation of powers and non-
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delegation doctrines by failing to specify any @uide, standards, or constraints for MassDEP toviaih
administering the tax on power plants. (NRG)

Moreover, RGGI may violate the U.S. Constitutiogpecifically the Compact Clause — by encroaching on
federal supremacy as an unconstitutional multestatmpact. It also may conflict with section 1Q2{tthe
federal (CAA), which does not authorize an intedestlompact such as RGGI. Because RGGI's constitality
remains unresolved, there is legal uncertainty atheuprogram that may adversely affect the clesrgy
investments that any program focused on reducin@ @hhissions should be tailored to promote. (NRG)

Response: MassDEP disagrees with NRG’s comments that therdegal uncertainties with the RGGI
program that may be susceptible to litigation. R@Gé&s not impose a tax and does not violate stdteral
law. NRG’s comments raise legal concerns, but NR@itten submittal does not support its legal esns.
Moreover, MassDEP and the other RGGI states hdleexplored these legal concerns and have already
determined that RGGI does not violate state orriddaw. Specifically, RGGI is not a compact in laitoon of
the compact clause of the U.S. Constitution becaash of the RGGI states has independent staterdytto
adopt its own RGGI program and do not rely on tBEERMOU as its source of authority to adopt the RGG
program or the amendments to the program. Undes®tdusetts’ independent statutory authority, @sewr
by the legislature, MassDEP has adopted and implesdeéhe RGGI program. Under the existing desiga, t
RGGI program has operated successfully for thefpasyears, and there have not been any successful
constitutional challenges to the existing RGGI paog in any of the RGGI states. Because NRG'’s lelgains
do not have a valid basis, MassDEP does not beliemtehe RGGI program and the amendments to th8IRG
program require an overhaul of the RGGI program.

V. Ligt of Commenters

American Lung Association

Appalachian Mountain Club

Conservation Law Foundation

E2 New England

Environment Massachusetts

Environment Northeast

Harvard University

More than 850 individual residents of the Commoritheda email
782 individuals via Environment Massachusetts jogtit
New England Clean Energy Council

Northeast Energy Efficiency Partnerships

NRG

Sierra Club of MA
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